Chapter 13

Personnel records and
recordkeeping requirements

Definition of “personnel records”

Oregon law defines “personnel records” to include records related to:
* hiring, promotion, demotion or termination decisions
* pay raises or pay cuts
» performance evaluations, disciplinary notices or warnings.

There are many good reasons to include all “personnel records” in one place, or to be fully aware
of where “personnel records” may be within your organization. The Oregon Bureau of Labor and
Industries (BOLI) takes the position that even a “sticky note” attached to a day planner may be
a “personnel record” if it directs the employee’s supervisor to discipline or fire the employee,
and such a note may need to be produced. This is also true whenever a supervisor or manager
keeps his or her own files on particular employees, even if the records are identical to those
found in the personnel file maintained in the human resources department.

Several types of records should not be maintained in a personnel file containing “personnel
records.” This includes:

* Medical records, including records relating to leaves of absences, workers’ compensation
claims and injuries, and other related documents.

* Communications from the company’s attorney or in-house counsel regarding a particular
employee.

* Payroll records, including timesheets and pay-stubs, if not used to make employment
decisions about the employee.

* Records of an individual relating to the conviction, arrest or investigation of conduct
constituting a violation of the criminal laws of Oregon or another state, confidential
references or reports from previous employers, certain records related to the State Board
of Higher Education maintained in compliance with ORS 351.065. ORS 652.750(1)(b).
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* [-9 Forms. If your company is audited, and the Immigration and Naturalization Service
(INS) asks to see your I-9 forms, you will be preserving the confidentiality of your
employees’ “personnel records” by keeping those records separate from the 1-9 forms
(because you may be asked to deliver or allow for inspection the entire file).

Finally, once a document becomes part of an employee’s “personnel records”, leave it there. It is
not advisable to remove documents once they are made part of an employee’s official record.
Further, it is not advisable to allow employees the opportunity to “correct” any documents
contained in his or her “personnel records.” The better practice is to allow the employee the
opportunity to provide a “rebuttal” or other statement regarding his or her performance or other
employment action with which the employee disagrees.

Employee access to personnel records

Oregon law requires employers to provide an employee with the opportunity, upon request, to
view or receive a copy of his or her “personnel records.” Under a new Oregon law effective
January 1, 2008 Oregon employers are required to provide the employee with access to his or
her personnel records within 45 days of receiving an employee’s request. Failure to do so could
result in penalties or other fines.

Because the definition of “personnel records” is somewhat narrow, an employer is not required
to produce every record relating to an employee, simply because the employee or his or her
attorney request it (unless a valid subpoena accompanies it). For example, an employee is not
entitled to receive copies of his or her payroll records. Records relating to a leave of absence are
not required to be produced, either. In the absence of a subpoena, employers should not produce
records regarding any other employee to a former employee or his or her attorney. Regardless,
employers should assess every request for records on an individualized basis, and possibly
consult with legal counsel, as there may be some strategic reasons for producing documents that
fall outside of the definition of “personnel records.”

If an employee requests a “certified” copy of his or her “personnel records,” no formal or legal
certification of the records is required. It is best to simply have someone in the human resources
department or an office manager sign a statement indicating that he or she believes she is
providing a true and correct copy of the employee’s personnel file. Employers may charge
employees a reasonable photocopying fee.

Employers are strongly advised to protect the confidential nature of an employee’s “personnel
records” by limiting access to those individuals with a need to know (such as a supervisor or
manager), and by keeping the “personnel records” in a safe place with limited access (such as a
locked filing cabinet).

Record review policies

In Oregon, an employer has a legal obligation to permit an employee to examine hisor
her employment records. In addition, the federal Occupational Safety and Health Act (OSHA)
entitles employees who are exposed to toxic substances or harmful physical agents to access
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certain medical and related records. The sample policy provides a good example of a means to
allow employees such access to their employment files.

From a legal standpoint, the employee recourse provision in the sample policy below may be
helpful in defending a claim of an employee who reviewed his or her personnel file without
formally challenging any of its contents. This provision may be used to argue that the employee
had no disagreement with any of the negative information contained in his or her file when that
information forms the basis for the adverse employment decision over which the employee’s
legal claim is asserted.

SAMPLE POLICY

Examination of Pay Records

An employee may examine time sheets and any other records relevant to proper
computation of his or her pay or benefits at any reasonable non-working time during regular
business hours.

Examination of Per sonnel Records

An employee may examine the records in his or her personnel file relating to the employee’s
wages, hours, benefits, discipline, or other terms and conditions of employment at any
reasonable non-working time during regular business hours.

Arrangements for Examination of Records

For the protection of all, and to maintain employee privacy, records may be examined only
in accordance with the following safeguards:

1. An employee’s records may be examined only by the employee, the employee’s
supervisor or manager, or those supervisory personnel with a legitimate need to
know.

Records may be examined by appointment and prior arrangement with your
supervisor and the Human Resources department.

Records may be examined only in the Human Resources office and in the presence of
a designated Company representative.

No record may be removed from the Human Resources office, even temporarily.

Employees may receive copies of any documents in their file at a cost of $.20 per
page copied.
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Employee Recour se

If an employee disagrees with any of the information in his or her file or records, and the
Company does not agree to remove or correct the item in dispute, then the employee may
explain his or her position by submitting a written, signed statement to the Human
Resources department. That statement will become a permanent part of the employee’s
personnel file.

Examination of M edical Records

The Occupational Safety and Health Act provides that employees exposed to toxic
substances or harmful physical agents have a right of access to medical records, exposure
records, and analysis prepared from such records. Copies of all medical records, exposure
records, and each analysis produced from the records may be obtained upon request to the
Human Resources department.

If you wish to have any other person see your medical records, you must execute a written
authorization on a specific form available upon request from the Human Resources
department.

Furnishing Information to Third Parties

The Company assumes no obligation to furnish information about any employee to any
third party (other than to verify his or her current employment). An employee who desires
that the Company furnish certain information to a third party may file a written request to
that effect with the Human Resources department. The employee may be required to
execute a release before the Company will disclose certain information to third parties.

Recommended recordkeeping
periods for employment records

Various state and federal laws, and court interpretations of those laws, require Oregon employers
to maintain various personnel and employment-related records for particular periods of time.
Some of the primary record retention periods, and the minimum recordkeeping periods for each,
are described below.

With respect to the documents described in the box entitled, Records relating to
discrimination claims, it is recommended that Oregon employers retain these records for three
years. Although some of the statutes listed provide for a one-year statutes of limitations, some
of the other statutes provide for a three-year statutes of limitations. Thus, to simplify matters
and to avoid mistakes, Oregon employers should generally keep personnel records for a period of
three years.
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Records related to discrimination claims

Type of records

Retention period

Notes

Employment and personnel records,
including:

* applications for employment
when applicant is not hired and
other materials related to the
hiring process;

» demotions;

+ discipline, including
suspensions, warnings, etc.

* evaluations;

* job advertisements

* layoffs;

» leave of absence records,
including leave requests,
documentation of leave taken,
etc.

* promotions;

* rate of pay (i.e., documents
explaining payment differential
for employees of the opposite
sex);

* reassignments;

* requests for reasonable
accommodations;

* terminations;

* tests;

* training records;

 transfers;

* unemployment claims.

3 years required
(over 6 years
recommended.

Leave of
absence records
do not include
FMLA/ OFLA-
related medical
records in an
employee’s
personnel file.
They should be
kept
separately, and
for the three-
year time
period
applicable to
non-medical
leave of absence
records

Personnel files and records

60 days after
termination, per Oregon
law. But, given the
possibility of a one- to
three-year statute of
limitations for
discrimination claims
under federal and state
law, Oregon employers
are advised to retain
personnel records for
three years.
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Type of records

Retention period

Notes

Workers’ compensation records,
including records of light duty
assignments, communications with
employees about light duty
assignments and other work
restrictions.

Three years after an
injured worker’s right to
reinstatement expires.

Do not include
an employee’s
medical records
in a personnel
file or with
other workers’
compensation
records. These
should be kept
in a separate,
private location
and for three
years after an
injured
worker’s right
to
reinstatement
expires.

Payroll, wage and hour, overtime records

Type of records Retention period Notes
Payroll records of all types, 3 years
including time cards, time sheets, (federal law).
records of commissions, etc.
6 years (Oregon law).
Thus, Oregon
employers are advised
to retain all payroll
records for 6 (six) years.
Occupational safety records
Type of records Retention period Notes

Log, summary of occupational
injuries and illnesses (OSHA Forms
101, 200, 300, 301)

5 years.

Employee medical records relating
to on-the-job injuries

30 years after
termination.

Employee exposure records and
analyses using exposure or medical
records

30 years.
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Affirmative action information

Type of records Retention period Notes

Information necessary to complete While current. Different
EEO-1 Form, including a copy of retention laws apply to
the EEO-1 Form submitted (whether | covered federal
electronically or in paper format) contractors, depending
on the number of
employees employed.
Federal regulations
provide that the EEO-1
forms should be retained
in records separate from
employees' basic
personnel or human
resource files.

Immigration records

Type of records Retention period Notes

I-9 Forms Full term of employment;
3 years after date of hire
or 1 year after employee
termination, whichever is
later.

Employee benefits records

Type of records Retention period Notes

Employee benefit plans, summary 6 years.
plan descriptions, records relating to
decisions affecting an employee’s
entitlement to benefits (“the
administrative record”).

Includes records relating to an
employee’s COBRA rights.
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Miscellaneous records

Type of records Retention period Notes

Background checks, printouts from | Term of employee’s
consumer reporting agencies — all employment.
used for employment decisions.

Drug test results for transportation 1-5 years.
employees.

Collective bargaining agreements Indefinitely
and other documents impacted by
the National Labor Relations Act
(NLRA)

Records relating to an employee’s Indefinitely
leave of absence due to military
service

Contracts of employment, including | 6 years.
contracts for the payment of wages.
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